of whether job positions at KFUO are sufficiently religious that occurred here -- and which
Justice Brennan predicted would necessarily occur from a partial exemption -- produces
“excessive government entanglement.” Amos. 483 U.S. at 343-44; see also NLRB v. Catholic
Bishop of Chicago. 440 U.S. at 490. 502 (1979) (noting that process of resoiving NLRB charges
raised Establishment Clause concerns because it “necessarily involve[d] inquiry into the good
faith of the position asserted by the clergv-administrators and its relationship to the . . . religious
mission.”).

Furthermore. the EEO reporting requirements imposed by the FCC will now force the
Church to identify. explain and seek Government approval for every job function. or
modification of such a function. that the Church believes warrants a religious exemption. This
process of testing and evaluating religious matters in an effornt to second-guess the Church’s good
faith judgments is precisely the sort of “"protracted legal process [that] pit[s] church and state as

adversany” that violates the Establishment Clause. Catholic Uiniversity. 83 F.3d at 463. (quoting

nysts. 772 F.2d 1164. 1171 (4th Cir. 1985)

cert. denjed. 478 U.S. 1020 (1986)): see also Little v Wuerl. 929 F.2d at 948-49 (asserting that a
prohibition against religious discrimination on a parish’s emplovment action would be suspect

 under the Establishment Clause).

Il By Forbidding the Church to Use a Religious Criterion In Hiring
Personnel for Certain Positions at the Radio Stations, the FCC
Discriminates Against Religious Broadcasters In Violation of Both

the Free Speech and Free Exercise Clauses of the First Amendment
1t 1s well settied that a government action that discriminates on the basis of the speaker's
viewpotnt -- religious or otherwise -- is subject to the most exacting scrutiny under the First
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Amendment. Turner Broadcasting Svstem. inc v. FCC. 114 S. Ct. 2445. 2458-59, reh g denicd.

V]

512 U.S. 1278 (1994) (*“Tumer™): see
115 S.C1. 2510 (1995) (religious speech): see also Smith. 494 U.S. 872 (religious speech). In its
MO&Q. the FCC has uniawfullyv discriminated against the Church as a speaker. The Church. as
the owner and operator of KFUO. is a speaker with a unique viewpoint. For decades. it has
sought. as an independent source of value-laden programming. to add to the diverse mix of
programming choices serving the public. The FCC's ruling that the Church may not prefer
recruits who have knowledge of Lutheran doctrine -- for example may not prefer an African
American Lutheran over an African American non-Lutheran -- constitutes a form of viewpoint
discrimination which is unconstitutional under both the Free Speech and Free Exercise Clauses
of the First Amendment 2

It 1s undisputed that the EEO Rule. 1o the extent it reaches maners other than immutable
characteristics such as race. prohibits discrimination oniy on the basis of “religion” and not on
the basis of other viewpoints or categories of speech. 47 C.F.R. § 73.2080(a) (1996). Assuming
no pretext for racial or other uniawtul discrimination 1s invoived. does the FCC intend 1o also
second guess those stations which choose to hire from among their recruits personnel (g.g.. a
. Station manager. business manager or secretary ) who are knowledgeable or even enthusiastic
about sports: news or rock-and-roll? Would the FCC penalize a station that broadcasts political
talk shows and prefers to hire applicants who have some kind of political knowledge or interest”

In short. within the realm of viewpoint. belief. or ideology. the FCC has chosen to discriminate

’ King's Garden did not address this constitutional chalienge to the FCC's EEO Rule and is
therefore not controlling on the issues discussed here.

-~
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against only religious viewpoints. at least as 1o those positions at religious orgarnizations that the
Commission deems not reasonably connected with espousal of the Church’s religious view over
the air.

Because the FCC's EEO policy regulates broadcasters differently based on the nature of
their viewpoint. the policy is a prime example of content-based regulation. As noted above. 1t 1s
a staple feature of free speech jurisprudence that the government may not discnminate among
speakers on the basis of the content of their speech. unless the government shows that the
discrimination is the.least restrictive means of fulfilling a compelling governmental interest.
Turper. 114 S. Ct. at 2458-59 (1994): Sable Communications of Californialnc v. FCC. 492
U.S. 115. 126 (1989). The same rule applies. obviously. to discrimination against religious

speech. Indeed. the Supreme Court has held that discrimination against religious speech in

general 1s viewpoint discrimination. even if all religious views are treated the same. Rosenberger
1a.. 113 S.Cu 2510 (1995): Lamb's Chapel v. Center
Moriches Sch. Dist.. 113 S. Ct. 2141 (1993). The FCC's discrimination in this case. therefore. is

unquestionably subject to the compelling interest least restrictive alternative test. And for the
reasons described in Section . the FCC's MO&O cannot survive this strict scrutiny.

The discrimination against religious speech in the MO&O violates both the Free Exercise
Clause and Establishment Clause of the First Amendment. Both of these Clauses subject any
government discrimination against religion to the most exacting scrutiny. See. eg.. Church of
h. 508 U.S. 520. 531-32 (1993) (Free Exercise

Clause). Everson v. Board of Educ. of Ewing. 330 U.S. 1. 15-16. reh'g denied. 330 U.S. 855

(1947) (Establishment Clause). As noted. the FCC singles out religious broadcasters for
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treatment that it does not impose upon broadcasters who do not identify with a particular
religious faith. The FCC's MQ&Q thus discriminates against religion and must withstand stnct

scrutiny for this reason as well. By the same analysis as in Section 1. it does not.

III. The FCC’s Application of Its EEO Rule to The Church Violates

the Equal Protection Clause of the Fifth Amendment

If it is the FCC's position that a religious exemption modeled on Section 702 1s
inconsistent with the premise of the Commission's EEO Rule. the FCC's application of 1ts EEO
Rule 1o the Church then violates the Equal Protection Clause of the Fifth Amendment. Adarand
Constructors, Inc. v. Pena. 115 S.Ct. 2097 (1995) (“Adarand™). The Church and KFUO have
demonstrated their commitment to nondiscrimination on the ground of race and gender. [D
9¢ 36-37. The Church seeks members from all races and has i1ts own affirmative action policy
that applies to KFUO. [D ®¢ 42-45. The Church believes that its own policies are not in any
way inconsistent with the FCC's goal of ensuring “diversity  -- there are many Atrican American
Lutherans (JD *¢ 38). and the Church’s efforts to eniist individuals with knowledge of Lutheran
doctrine includes efforts 1o enlist Lutheran minorities. The FCC's MO& O seems 1o hold.
‘however. that the Church's religious preferences are inconsistent with the FCC's affirmative
action requirements under its EEO Rule. Under these circumstances. the Church believes that
the Court should consider the legality of those requirements. The Church must reject any
attempt by the Government to impose on it specific emplovment steps that are based on racial
classifications insofar as those steps impede its ability 10 use religious preferences in hiring. Cf.
- Texas v. Johnson. 491 U.S. 397. 418 (1989) (It is not the State’s ends. but its means. to which

we object.”).

L]
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In Adarand. the Court held that under the Fifth Amendment the use of racial
classifications bv the federal government must meet strict scrutiny. Le.. such classifications must
serve a compelling governmental interest and must be narrowly tailored to further that interest.
The FCC's application of its EEO Rule to the Church is not justified under this standard.
particularly when weighed against the Church’s First Amendment nght to prefer applicants with
knowledge of Lutheran doctrine. In rejecting this challenge. the FCC claimed that its EEO Rule
and the MO&OQ “do not use racial classifications.” do not require that anyv person be hired or be
given a racial preference. and therefore do not result in a deprivation of any constitutional right
on the basis of race. MO&O ¢ 13. But the NAACP attacked the Church because its minority
hiring was not at “parity” with the minority labor force (Pet. to Deny at 3) and the FCC required
the Church to defend its record on the basis of this numerical showing.

Moreover. the FCC penalized the Church for failing to be race-conscious at cvery siep in
its hirtng process for every vacancy during the period August 1987 through January 1990. D ¢
220-22. The Church was faulted because 1t preterred applicants with knowledge of Lutheran
doctrine. and accordingly used Lutheran reterral sources tor applicants. rather than using referral
sources that were “likely sources™ of minorities. [D ™ 200-01. 220. The Church was penalized
because 1t failed 1o “'self-assess™ by keeping records of precisely how manyv minorities each
referral source produced. how many minorities were in each applicant pool. how many minorities
were interviewed for each job. and how many minorities were hired as well as for failing to
compare the results of its analvses 10 the a\'ailabilit}' of minorities 1n the St. Louis MSA labor
market. See Nondiscrimination Emplovment Practices of Broadcast Licensees, 13 F.C.C. 2d 766
(1968). Itis difﬁcult 10 imagine a decision that would require the Church to be more race
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conscious at every step in its employment process. This is precisely the sorn of use of racial
classifications that the Supreme Court held in Adarand must be justified by a compelling state
interest. The “central mandate™ of the Equal Protection Clause is “'racial neutrality in
govcmmemél decisionmaking.” Miller v. Johnson. 115 S.Ct. 2475, 2482 (1993). “Laws
classifving citizens on the basis of race cannot be upheld uniess they are narrowiy 1ailored to
achieving a compelling state interest.” ]d.

The FCC cannot show that there is a compelling state interest in refusing to allow the
Church 1o prefer applicants with Lutheran knowiedge and instead forcing the Church to be race
conscious in all of its emplovment decisions. In these circumstances. the need to “promote
programming diversity.” does not constitute a compelling interest. See Hopwood v_State of
Tex.. 78 F.3d at 944-48. Moreover. for the reasons given above. the FCC’s EEO requirements
are not narrowly tailored to promote “program diversity.” There 1s no reason that the EEO Rule
could not be narrowly tailored 1o contain an exemption similar to Section 702 while still
promoting “program diversity.” The EEO Rule 15 also not narrowly tailored because it 1s not
appropnately hmited 10 last no longer than the supposed ettects it is allegedly designed te
eliminate. Adarand. 115 S.Ct. at 2117-18. In any case. the FCC has not shown that the EEO
Rule. much less the Commission’s refusal to exempt religious organizations from the
prohibitions on religious discrimination. actually leads 1o “programming diversity.” Cenainly

the FCC has never established that 1ts ruling requiring the Church 10 'be race conscious is

Justified when weighed against the Church’s First Amendment right 10 use religious job

preferences.



IV. The FCC Acted Arbitrarily and Capriciously, And Therefore

Unlawfully, In Applving 1ts King’s Garden Ruling to the Church

Wi : . ino’s Underlvine e
Between the early 1970's and the MO&OQ. the Commission never reexamined the

premises of its 1972 letter ruling that only persons hired 1o espouse a particular religious

philosophy over the air should be exempt from the religious nondiscnminanon rules. See

.. 34 F.C.C. 2d at 938. In the

MO&OQ. the Commission reaffirmed its King s Gardep “policy™ based on a naked allegation --

without any evidentiary showing or support -- that its refusal to exempt religious organizations
from the prohibitions on religious discrimination fostered “diversitv of programming.” MO&Q ¢

14

The FCC does not. however. have an “undifferentiated mandate 1o enforce the

(V]
N =)
'
e
9
(=8

antidiscrimination laws.”
621. 628 (D.C. Cir. 1978). Rather. in the Comnussion’s own view. its role is confined to
regulating emplovment practices onlv “to the extent those practices affect the obligation of the
licensee 1o provide programming that “fairly reflects the tastes and the viewpoints of minority
groups’ and to the extent those practices raise questions about the character qualifications of the

licensee.” Id. (quoting Natjonal Org. for Women v FCC. 333 F.2d 1002. 1017 (D.C. Cir. 1977))

(citations omitted). The FCC has never established an evidentiary record that shows that its
interference with the associational and rehigious educational liberties of religious organizations

through 1ts King's Gardep ruling somehow leads to “programming diversity.” This sort of

- adherence to an old ruling without any showing by the Commission that the premises of that

ruling are still valid is precisely the practice that this Court rejected as arbitrary and capricious in
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Bechtel II. and which the Court should reject again here. Because policy statements are exemp:
from the Administrative Procedure Act’s notice-and-comment requirements (5 U.S.C. § 353(b)
(1994)). “the agency must always stand ready "to hear new argument’ and to ‘reexamine the
basic propositions” undergirding the policy.” Bechtel Il. 10 F.3d at 875.

The Commission’s continued use of the King's Garden case to circumscribe the rights of
religious broadcasters cannot be reconciled with important changes 1n the law. and the
Commission has long been durv-bound 1o reexamine the foundation for its ruling in King's
Garden. Since 1972. the King's Gardep ruling has been in tension. to say the least. with the
Congressional policy set forth in Section 702 of Title VII. which permits religious entities to use
religious knowledge as a qualification for all their activities. Even assuming that the
Commission believed it was justified in not reviewing Kino's Gardep in the earlv 1970's. it was
incumbent upon the Commission to review Ning s Garden in light of the Supreme Court decision
in Amos. which definitively held that Section 702 was constitutional. Indeed. as shown in
Secuion [. gupra. both the opinion for the Court and Justice Brennan's concurrence in Amos
predicted that a case-bv-case religious exempuion would cause precisely the sorts of interference
with religious practice and entanglement with religion that were graphically evidenced in this
case. Yet the FCC for unexplained reasons never reevaluated its rule in the light of Amos. lts

failure to do so requires reversal of the MO&O  See Bechiel 1. 10 F.3d at 886-87.



V. The FCC Acted Arbitrarily and Capricioushy, And Thus Unlawfully,
In Concluding that the Church Lacked Candor Based on a Legal
Argument of Its Counsel

The Commission’s conclusion that the Church “lacked candor™ 1s both faise and arbitrany
and capricious. It cannot be sustained. This ruling and the consequent imposition of a $23.000
forfeiture stems from former counsel’s argument in predesignation pleadings that knowledge of
classical music was a “requirement” for the position of salesperson at KFUO-FM. [D ®€ 134-
153, According to the ALJ. the Church “preferred™ or had a “preference” rather than a
“requirement” for such knowledge and should have said so. [D € 251.

There was no motive to use the word “required” rather than “preferred” in order to make
the argument. The lawver who framed the Church’s argument. Marcia Cranberg of Amold &
Porter. testified that she still believed the argument she had made was “legitimate.” even if the
Church did not have an absolute requirement for classical music knowledge. JD € 161.
Commission precedent holds that this makes it “highly unlikely™ that a licensee has an intent to
decenve. Fox Television. 10 FCC Red at 8489-90. (affiming finding of lack of motive). It is

crucial that. under well established Commussion case precedent. the sine gua non of lack of

candor is fraudulent intent. Abacus Broadcasung Corp. 8 FCC Red 5110. 5112 (Rev. Bd. 1993).
see also Character Policy Statement. 102 F.C.C. 2d 1179. 1196 (1986) (subsequent history

omitted): Fox River Broadcasting, Ing.. 93 F.C.C. 2d 127. 129 (1983). The Judge concluded that

all of the Church officials who appeared at the hearing testified truthfully. [D € 239, The Church
had no intent 10 deceive and the Commission’s judgment 1o the contrary is arbitrary. capricious
and at odds with both agency and judicial precedent. See WHW Enterprises, Inc. v. FCC. 753
F.2d 1132(D.C. Cir. 1985) (reversing FCC conciusion concerning candor).
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As mentioned above. Ms. Cranberg 1estified during the hearing. The Judge accepted her
testimony that in drafting the pleadings. “'she used as synonyvms the terms ‘knowledge of
classical music.” ‘classical music training.’ ‘expertise in classical music.” and a “working
knowledge of classical music.”” and that “all of the terms meant that persons hired for the
relevant positions had to have a fairly significant knowledge of classical music.” The Judge also
found that counse! had testified that the statement that “knowledge of classical music was a
‘requirement’ was probably an overstatement:” she “wish{ed]” she had used another word.” and
she stated she had not intended 10 misiead the Commission by using the word “requirement.”
Counsel testified that she was using a method of analysis that she believed the FCC had
specifically endorsed in an earlier ruling. and 1t was a method that Amold & Porter had
previously used before the Commission on behalf of another classical music station in
Philadelphia. [D € 155-159. Moreover. the Judge found that the Church’s Operations
Manager. Dennis Storz. testified that “the need for classical music knowledge for various
positions. including salespersons. did not 1n any way affect the Stations” willingness 10 recruit
individuals of any race” and “no munority applicant was ever rejected for any position at KFUO-
FM because he or she lacked knowledge of classical music.”™ ID € 149. As noted above. the
Judge concluded that all of the Church officials who appeared at the hearing. including Mr.
Stonz. testified truthfully. [D € 259

The Commission’s Review Board was correct when it declined 10 accept the ALJ's
conclusion that the use of the word “required™ rather than “preferred” in an argumc.m by counsel

“constituted a “lack of candor.” Citing Fox Television. the Review Board determined that “the
critical word was embedded in and essential to a pre-conceived legal argument contrived by
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counsel.” and a lavman might not fully appreciate the significance of the use of the term
“requirement” as opposed to the term “preferred.” Rev. Bd. Dec. € 27. Indeed. it 1s not just a
“lavman” who might fail to appreciate the “significance™ -- the Amoid & Porner lawver who
made the argument. hardly a layperson. testified that she believed the argument remained
legitimate. 1D € 161.

The terminology in pleadings prepared by counsel did not evidence a lack of candor.
The Church “was onlv submitting an explanation to meet the inference of discrimination that

petitioners sought to draw from the statistics.” Elorida State Conference of Branches of the

NAACP v FCC.24 F.3d 271.274 (D.C. Cir. 1994) (citation ominted) (“Elonda™. The word

~preferred” could have been used 1o effectively make the same argument as the Church’s counsel
formulated using the word “required.” [D € 161. Asin Florida. there was no evidence of
intentional discrimination by the Church. vet in contrast to Flgrida. the Commaission commenced
an evidenuary hearing against the Church.

The Commission’s conclusion and associated forteiture cannot be reconciled with 1ts
decisions in other cases. The Church did not know that the argument of counsel could have been
viewed as lacking candor. In Fox Television. the Commission refused to conclude that Fox
misrepresented facts or lacked candor concerning the extent of its alien ownership where Fox had
relied on counsel. stating: ~We do not think 1t appropriate to find a lack of candor where a
licensee has not second guessed its own attorneys. as long as the advice rendered appears
reasonable and 1s relied on in good faith. We do not wish to create an environment in which
- hicensees are discouraged from seeking and following the advice of legal counsel.™ Fox

Television. 10 FCC Red at 8501 n.68. See also Rov M, Speer. 3 CR 363. 382 (1996) (Silver
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King's characterizations of its activities did not raise an inference of misrepresentation or lack of
candor). Both Fox Television and Speer involved sophisticated. large group owners of broadcas!
stations and the Commission resolved allegations of misrepresentaton/lack of candor without
even designaﬁng hearings. The Commission cannot distinguish the Church’s statements from

those in Fox Television and Speer. and its ruling of “lack of candor™ by the Church must
therefore be reversed as arbitrarv and capricious. See Melodv Music, Inc. v. FCC. 345 F.2d 730
(D.C. Cir. 1965) (similarly situated applicants must be treated similarly).

The Commission has certainiv not pointed to any case justifving a finding of “lack of
candor” or a $25.000 forfeiture based on a quibble about the use of one word rather than another
in an argument advanced by counsel. The Church did not have any intent to deceive for the
reasons stated by the Commission’s Review Board. Accordingly. the FCC's lack of candor

ruling must be reversed and the forfeiture vacated.

SOUGHT AN N } N
For all the above reasons. the Coun 1s respecttully requested to:

I Hold that the FCC’s applicauon ofits ruling in King's Garden to the Church

violated the Constitution and RFRA. and reverse and vacate the FCC’s ruling that the Church

acted unlawtully in prefernng applicants tor emplovment on religious grounds:

2 Reverse and vacate the FCC's ruling that the C hurch’s minority recruitment
efforts tor the peniod from August 3.1987 through January 31. 1990 violated the FCC's EEO
Rule:

Reverse and vacate the EEO reporting requirements imposed by the FCC: and

(Y }
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4. Reverse and vacate the FCC's ruling that the Church lacked candor when 1ts
counse] used the word “required” rather than “preferred” in a legal argument generated b:
counsel and the associated $25.000 forfeiture assessed against the Church.

Respectfully submitted.
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L.S. Constitution

AMENDMENT 1

Congress shall make no law respecting an establishment of
religion. or prohibiting the free exercise thereof: or abridging the
freedom of speech. or of the press; or the right of the people
peaceablr to assemble, and to petition the Government for a redress

of grievances.



L.S. Constitution

AMENDMENT V

No person shall be beld to answer for a capital. or otherwise
infamous crime. unless on a presenument or indietment of a (xrand
Jury, except in cases arising in the land or naval forces. or in the
Militia, when in actual service in time of War or public danger:
nor shall any person be subject for the same offence to be twice
put in jeopardy of life or limb: nor shall be compelled 1u any
criminal case to be a witness against himself. nor be deprived of
life, liberty, or property, without due process of law: nor shall
private property be taken for public use, without just compensation.



L.S. Const. Article I, Section 8, Clause 18

To make all Laws which shall be necessarr and proper for
carrying into Execution the foregoing Powers and all other
Powers vested by this Constitution in the Government of the
TUnited States. or in any Department or Officer thereof.



42 U.5.C. §82000bb et al.(Supp. V 1993)

CHAPTER 21B—RELIGIOUS FREEDOM
RESTORATION

Se-
20006t Congressicna! [indings and declaration
of purposes.
ta+ Findings.
tb: Purposes.
2000bb-! Pree exercise of religion protected.
ta) In generai.
(b Exceptior.
(- Jugdicial rehef
2000bb-2. Definitions.
2000Db-3 Apbhicabiity
ta' In general.
¢’ Rute of construction.
(c' Religious beitef unaffected.
200000-4 Establisnment clause unatfected.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter 1s reierred 10 1n section 1988 of this
uitle: title 5 section 504.

& 2000bb. Congressional findings and deciaration of
purposes

18! Findings

The Congress finds thai~—

¢1' the framers of the Constitution. recog-
nizing free exercise of religion as an unaliena-
bie right. secured its protection in the First
Amendment to the Constitution.

12 laws ‘‘neuiral”’ toward religion mav
burden religious exercise as surefy as jlaws in-
tended to interfere with religious exercise:

(3. governments should no: supstantially
burden religious exercise without compelling
wusufication.

(3 1n Emplovment Dimvision +v. Smith. 494
T.S 872 (1990 the Supreme Court virtualiy
eliminatecd the requiremen: tha: the govern.
men: justiiy buraens on religious exercise im-
posec D 1aws neutral toware religion. and

15! the compelling interes: tes: as se’ forth
i prior Federa. court rulings !s a workabie
test for striking sensible balances between re-
ligious liberty and competling prior govern.
mental interests.

1b) Purposes

The purposes of this chapter are—

i1 to restore the compelling interest test as
set forth in Sherbert v Verner. 374 U.S 398
(1963 - and Wisconsin v Yoder. 406 U.S 205
(1972 and to guarantee 1ts apphcation in all
cases where free exercise o! religion 15 sub-
stantialliv buraenec: anc

(2 to provide a claym Or defense to persons
whose religious exercise 1s substantally bur-
dened by government.

+Pub. L. 103-141. §2. Nov. 16. 1993. 107 Stat.
1488.»

REFPERENCES IN TEXT

This chapter. reterreg Lo 1N subsec ‘b was In the
orinal “this Ac: . meaming Pub. L. 103-14). Nov 6.
1993 107 Stat. 1488 which 1s classified principally to
Ltnis cnapter For compiete classification of this Act to
the Coqe. see Short Titie note bejow and Tabies.



40 U.5.C. §§2000bb et al. (Supp. V 1993

SHorT T:iTLE

Secuor ) of Put. L 103-141 provigec that "This Ac
{enacting this chapter anc amending sectior: 1988 of
this tlle ano sectior 504 of Titie 5. Government Orga-
nization anc Empiovees] mav be cnec as the ‘Reir
mous Freegorr. Restoraiion Act of 19827

& 2000bb-1. Free exercisc of relynon protecied

ar In general

Government shall not substantially burden a
person s exercise of religion even i{ the burden
results from z rule of general apphcability.
excepl as provioed 1n subsection (b! of this sec-
tion.

tb) Excepuion

Government ma\ substantially burden a per-
son's exercise of religion only if it demonstrates
that application of the burden Lo the person—

(1115 1n furtherance of a compelling govern-
mental interest. and

{2515 the leas: restrictive means of further-
ing tha: compelling governmental interest.

tcr Judicial reliefl

A person whose religious exercise has been
burdenec 1n violation of this section may assert
that violation as a2 claim or defense 1n a judicial
proceeding anc obtain appropriate rehe!
agamnst z governmen: Standing 1o assert a
ciaim or defense unaer this section shall be gov-
erned by the general rules of standing under ar-
ticie 111 of the Constitution

(Pub. L 103-141. £3. Nov. 16. 1993. 107 Suat
1488.,

& 2000bb-.. Definitions

As used in this chapter—

(1° the 1term “government inciudes a
branch. departmen.. agency. mnstrumentaliy.
and official (or other person acung under
color of law) of the United States. a State. or
a subdivision o! a State:

(2) the term "State’ includes the District of
Columbia. the Commonwealth of Puerto
Ri1co. znd each territory and possession of the
United States:

(3) the term “‘demonstraies’ means meets
the burdens of going forward with the evi

. dence and of persuasion. and

(4) the term “exercise of relhigion’ means
the exercise of relhigion under the First
Amenamen! to the Const:tution

(Pub. L 103-141. §5. Notv. 16. 1993. 107 Stat
1488.)

§ 2000bb-3. Applicability

ta! In genersal

This chapter applies to all Federal and State
law, and the impiementation of that law,
whether statutory or otherwise. and whether
adopted before or after November 16. 1993.

(b) Rule of construction

Federal statutory law adopted afiter Novem-
ber 16. 1993. is subject to this chapter unless
such law explicitly excludes such apphication by
reference 10 this chapter.

1o Religsus behief unafieciec

Nothing in this chapler snhal: be construec ic
authorize anyv governmern: iC buraen an: rel

gious belie!.
(Pub. L. 103-141. + 6. No. 1€ 1993 107 Sta:
1489

§ 2000bb=4. Establishmen! ciause unafieciec

Nothing 1n this chapter shall of construec to
affect. interprel. O I an' wav adaress that
portion of the First Amenamen: prohibiting
laws respecting the establisnmen: of religion
(referred to in this sectior. as the ~“Establish
ment Clause' ). Grantung governmen: tunding
penefits. or exemptions. to the exien: permissi-
bie under the Establisnment Clause. shali no:
constitute a violation of this chapter. As used 1
this section. the term “"granting . usegc with re
spect to government junding. benefits. or ex-
emptions. does not include the denial of govern:
ment funding. benefits. or exempuons

(Pub. L. 103-141. §7. Nov. 16. 1993, 107 Stat
1489



42 U.S.C. §2000e-. (1988 & Supp. V

§ 2000e~1. Applicability 1o foreign and reiipious em-
ploymeni

13 Inapplicability of subchaptier 10 certain altens and
emplovees of religious entittes

This subchapter shall not applv 10 an em-
piover with respect to the employment of ahens
outside any State. or 10 a religious corporatior.
association. educational institution. or society
with respec: to the employmen! of individuals
0! a particular religion to perform work con-
nected with the carrving on by such corpora-
1106, associalion. educalionai Institution. or so-
ciety of its activities.

‘b Compliance with statute as violative of foreign
jaw

1t shall not be unlawfu} under section 2000e-2
or 2000e-3 of this title for an employer tor a
corporation controlied by an empiover). labor
organizatior.. employment agency. Or join:
lapor-management commitiee controlling ap-
prenticeship or other training or retraming (in-
ciuding on-1he-)ob training programs) LoO take
any acuon otherwise prohibited by such sec-
LI0ON. wWith respect 10 an empiovee In a2 wWork-
place 1n a foreign country if compliance with
sucrh section would cause such emplover (or
sucn  corporation.. such organizatior.. such
agenc:. or such commitiee to violate the law of
tne for!gr country in which sucn workplace i1s
iocateg.
1e- Control of corporstion incorporaied in foremn

countr

! 1 an emplover controls a corporation
w'nose place of incorporation is 2 foreign coun-
trv. any practice prohibited by section 2000e-2
or 2000¢-3 of this title engagec 1N by such cor-
poration snall be presumed to be engaged in by
SUCh empiover.

!2: Sections 2000e-2 and 2000e-3 of this title
shall not apply with respect 1o the foreign oper-
ations of an emplover tha! ts a foreign person
no: controlied by an American empilover.

3 For purposes of this subsection. the deter-
mination of whetner an empiover controls a
corporation shall be based on—

A the interrejation of operatlions.
- +BJ) the common management.
'C) the centralized contro. of iabor reia-
tions: and
'D) the common ownersnip or financia: con-
S{ro;

nY ne emplover ang the corporation
‘As amended Pub. L. 102-166. title 1. £ 109(b)(1),
Nov. 21.1991. 105 Stat. 1077, '
AMENDMENTS
1881 ~Pup. L. 102-166 desizgnated exisung provisicns
A4S SUDSCU (3) and added subsecs. (b and (¢
EFFLcTIVE DATE OF 199] AMENDMEST

Amendment oy Pub. L. 102-166 tnappiicabie to con-
t:;.u:llD occurring before Nov. 21, 1991. see section 108(c)
(1] ub. L. 102-166. set oul as a note under secuon
2000e of thus Litle.
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§$73.3080 Equal employment opportn-

(a) Generai EEO policy. Equal oppor-
tunity in employment shall be afforded
by all licensees or permittess of corm-
mercially or noncommsrcially oper-
ated AM, FM, TV, or international
broadcast stations (as defined in this
part) to all qualified persons. and no
person shall be disciminated against
in employment by such stations be-
cause of race. color, religion. national
origin. or sex.

(b) EEOQ program. Each broadcast sta-
tion shall establish. mantan. and
CAITY OUl & pOSilive conunuing pro-
gram of specific practices designed to
ensure equal opportunity io every as-
pect of station empioyment policy and
practice. Under the terms of its pro-
gTam. & station shall:

(1) Define the responsibility of each
level of management to ensure & Dosi-
tive application and vigorous enforce-
rnent of its policy of equal opportunity.
~ and establish a procedure to review and

coptrol managerial and supervisory
performance:

(3) Inform 1iia employees and recog-
nised employee orgmnizations of the
positive equal employment oppor-
tunity policy and program and enlist
their cooperation:

3) Communicate its equal. employ-
ment opportunity policy and program
and its smployment needs 1o sources of
qualified applicants without regmrd to
race. color, religion. national origin, or

sax. and solicit their recruitment as-
sistance on & continuing baxis:

(4) Conduct a continuing program to
exclude all unlawful forms of prejudice
or discriminationr based upon race.
color, religion. natiopal Ongin. Or sex
from its personne] policies and prac-
tices and working conditions: and

(5) Conduct a continuing review of
job structure and empioyment prac-
ticss and adopt positive recruitment,
job deaign. and other measures needed
to epsure genuine equality of oppor-
tunity to participate fully in all orga-
nisstional units. occupations. and lev-
eis of responsibility.

(¢) EEO program requarements. A
broadoast station’'s equal employment
opportunity program should reason-
ably address itself to the specific areas
set forth below, to the extent possible.
and to the extent that they are appro-
priate in terms of the station's size. Jo-
cation. etc.:

(1) Dissemipate its equal opportunity
program to job applicants and smploy-
ess. For example, this reguiremen:
mAy be met by:

(1) Posting notices 1p the station's of-
fioe and other places of employment.
informung employees, and applicants
for employment. of their equal employ-
ment opportunity rights. Where it is
appropriate. such equal employment
opportunity notices should be posted in
languages other than Englsh:

(1) Placing a notice in bold type on
the employment application informing
prospective employees that discrimins-
tion because of race. color. religion.
national origin. or sex is probibited:

(111) Seeking the cooperation of Iabor
unions, if repressnted at the station. ip
the impiementation of itsa EEO pro-
gram and the inclusmon of pon-die-
crimination provisions in union cop-
tracts;

(iv) Utilizing media for recruitment
purposes in a manner that will contain
no indication. either explicit or im-
plicit, of a preference for one 86X OVer
another and that can be reasonably ex-
pected to reach minorities and womes.

(3) Use minority organisations, orgs-
nizations for women, media, edu-
cational institutions. and other poteb-
tial sources of minority and female ap-
plicants. to supply referrals whepever
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job vacancies are available in its opar-
ation. For ezampie, this requirement
may be meat by: -

(1) Placing employment advertise-
ments in media that have gignifioant
circulation among minorities residing
and/or working in the recruiting area

(11) Recruiting through schools and
colieges. including those looated in the
station’'s local area, with signifioant
minority-gToup anroliments;

(i11) Contacting, both orally and in

of qualified minority or female appli-
cants;

(iv) Encouraging current employess
to refer minority or female applicants:

(v) Making known to recruitment
souroes ip the employer's immediste
area that qualified minority members
and females are being sought for con-
sideration whenever you hire and that
all candidates will be considered on &
nondiscriminatory basis.

(3) Evaluate its ernployment proflle
and job turnover against the availabi)-
ity of minorities and women in its re-
cruitment area. For exampie. this re-
quirement may be met by:

(1) Comparing the composition of the
relevant labor area with compoaition of
the station’s workforos;

1) Where there iz underrepresents-
tion of either minoritaes and/or women.
examining the company's personnel
policies and practices to assure that
they do not inadvertently screen out
any group and take appropriate action
where necesaary. Data on representa-
tiop <’ minorities and women in the
avallable labor force are generally
avallable on a mewropolitar statistical
ares (MSA) or county basis.

(4) Undertake to offer promotions of
qualified minoritiea and women ib &
nondiscriminatory iashion to positions
of greater responaibility. For sxample,
this requirement may be met by:

(1) Instructing those who make decs-
sions on plascement and promotion that
gualified minority employees and fe-
males are to be considered without dis-
crimination, and that job areaz in
which there is little or no minority or
femnale representation should be re-
niewed:

{i1) Giving qualified mipority and fe-
male employees equal opportunity for
positions which lead to higher poai-
tions. Inquiring as to the interest and
skills of all lower paid emplovees with
respect to any of the higher paid poai-
tions.

(5) Analyse its efforts to recruit. hire,
and promote minarities and women and
addrees any difficulties encountered in
tmpiementing its equal empioyment
gpportunity program. For example,
this reguiremsnt may be met by:

(1) Avoiding use of selection tech-
niques or tests that have the effect of
discriminating agsinst qualified minor-
ity groups or females;

(1) Reviewing seniority practices to
ensure that such practices are nop-
discriminatory;

(i1) Examining rates of pey and
fringe benefits for empioyees having
the same duties, and eliminating any
inequities based upon rsace or sex dis-
crimination.

(@) Mid-term remew for telemsion broad-
cast statsons. The Commission will con-
duct a mid-term review of the empioyv-
ment practices of each broadcast tele-
vision station &t two and one half
years foliowing the station's most re-
osnt license expiration Gate as speci-
fled tn §73.1020. The Commiassion wil
use the empioyment profile informa-
tion provided on the first two Form
385-B reports submitted following suck
license expiration date to determine
whether televimiop station’s employ-
ment profiies as compared to the appli-
cable labor force data. are in compli-
ance with the Commisaion's processing
criteria. Television broadcast stations
which empioyment profiles fall bslow
the proocessing criteria wil) receive a
Jetter noting ANy necessary improve-
ments identified as a result of the re-
view.

{52 PR 20884, July 16. 1987. as amended at 68
FR 42M8. Aug. 9. 1963]
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